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Information Given to Agent 


The plaintiff insured allowed his policy to lapse for non- 
payment of a premium due December 20, 1936. On March 
24, 1937, he made application for reinstatement of his policy 
and contended that he informed the defendant insurance 
company’s agent at that time that he was suffering from 
diabetes. He said that he asked the agent if the presence 
of this disease would entitle him to disability benefits pro- 
vided by the policy, and that the agent replied that he did 
not believe it would. The agent, however, denied having 


Please Route to: discussed this matter with the insured. 


Policy Provision—Cause of Action 


With regard to the furnishing of proof of disability, the 
policy provided that if at the time a policy lapsed for non- 
payment of premium the insured was so disabled as to be 
entitled to disability benefits provided thereunder, such 
benefits would be granted if due proof of such disability 
be made within six months after the due date of the pre- 
mium in default and while the insured was still totally 
disabled. This would allow the insured until June 20, 1937, 
to file due proof of his claimed disability. The insured 
brought this action to recover disability benefits, claiming 
that the information given to defendant’s agent on March 
24, 1937, when he made application for reinstatement, was 
sufficient proof of disability to satisfy the provision of 
the policy. He further contended that the insurance com- 
pany was estopped from denying that due proof of disa- 
bility had been made because of the disputed statement of 
the agent that he did not believe the insured was entitled 
to disability benefits. 


Court’s Ruling 


In Home Life Insurance Company v. Swaim, reported 
herein at {[ 501,278, the Arkansas Supreme Court held that 
plaintiff failed to substantiate his claim that due proof of 
disability had been made. It further said that, assuming 
the agent had made the statement alleged by plaintiff, the 
statement of the agent’s opinion was insufficient to waive 
the formal proof required by the policy. 
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% NEGLIGENCE x 
(Other than Automobile) 


Malpractice.—Plaintiffs, husband and wife, brought an action 
to recover damages for sickness, alleged to have been caused 
by infection resulting from defendant’s leaving in the jaw 
of the wife the root of an extracted tooth. There was no 
expert testimony supporting the essential finding that in 
the exercise of due care and skill, defendant should have 
known that these root fragments remained. In the absence 
of this, verdict for defendant was proper. (Frogge et al. v. 
Shugrue, Conn. Supreme Ct.) .. .§ 401,401. 


Patient Injured.—In an action for damages for personal in- 
juries suffered by the infant plaintiff, while a patient in 
defendant’s institution, the evidence presented a jury ques- 
tion as to whether or not the infant was injured through 
defendant's negligence. (Lederman et al. v. Boulevard Sani- 
tarium, Inc., N. Y. Supreme Ct., App. Div.)...§ 401,407. 


Instructions.—In an action to recover damages for injuries sus- 
tained as the result of being struck by a street car, defendant 
contended that an instruction was erroneous. This conten- 
tion was without merit, as the instruction when read as a 
whole was correct. (White v. Kansas City Public Service Co., 
Kan, City Ct. of App., Mo.)... 401,404. 


Street Car Passenger.—In an action to recover damages by a 
passenger of a street car, the jury was instructed that if 
the street car was brought to a stop with a sudden and 
violent jerk, then verdict should be in eur of plaintiff. The 
failure to require the jury to find that some agent or em- 
ployee of defendant, or some act of defendant, caused the 
street car to be brought to a sudden stop, constituted re- 
versible error. (Axon v. Kansas City Public Service Co., 
Kan. City Ct. of App., Mo.). . .{ 401,403. 


Damages.—Plaintiff brought an action to recover for injuries 
received while boarding an electric car operated by de- 


fendant. Plaintiff suffered a painful injury with resulting 


disability commonly known as a “club foot”. Damages in 
the sum of $10,000 were held to fairly compensate plaintiff 
without injustice to defendant. (Colgan v. United Electric 
Rys. Co., R. I. Supreme Ct.). . . 401,405. 


Hotel Guest.—Plaintiff was injured while a guest in the hotel 
operated by defendant, when she started to pass from a rest 
room into a corridor and in so doing fell upon the cement 
floor of the corridor. Judgment was for plaintiff, as defend- 
ant was guilty of negligence in maintaining a ladies’ rest 
room with a floor raised seven inches above the floor of the 
corridor without having the corridor sufficiently lighted. 
(Solomon v. Dekau et al., U. S, Dist. Ct, E. D. IIL)... 
{ 401,402. 


Elevator Passenger.—Plaintiff brought suit to recover damages 
for personal injuries sustained while a passenger in defend- 
ant’s elevator, when his right arm was struck by the floor 
on which he boarded the elevator. Whether or not the 
operation of the elevator without a door or guard con- 
stituted negligence was an issue for the jury, and the court 

roperly denied defendant an instructed verdict. (Dulaney 
nvestment Co. v. Wood, Tex. Ct. of Civ. App.).. .] 401,406. 


Ceiling Falling on Tenant.—Under the Multiple Dwelling Law, 
making anything dangerous to human life or health a 
nuisance, appellant, a former owner of the premises leased 
by plaintiffs, was held responsible for injuries sustained by 
a tenant when the ceiling, which it had promised to repair, 
fell. (Pharm et al. v. Lituchy et al., N. Y. Ct. of hee). ty 

7 401,410. 


Sudden Changing of Temperature of Water in Shower.— 
Plaintiff was scalded when the water from the tap in one 
of defendant’s showers turned suddenly from cold to very 
hot. It was held error, in a suit brought to recover for 
such injuries, to enter a judgment for defendant on the 
special finding that the hot and cold faucets were plainly 
designated, over a general verdict for plaintiff. (Lowen v. 
Finnila, Calif. Supreme Ct.)...{ 401,409. 
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Stores and Shops.—Plaintiff, an infant aged five, had entered 
defendant’s store accompanied by her mother and grand- 
mother, and was injured as a result of a fall down an open- 
ing in the floor leading to the cellar. Evidence that the 
hole was unguarded justified an inference that the injury was 
caused by defendant’s failure to protect the public against 
the hazard of the open gate, and was sufficient to have a 
jury determine whether negligence ought to have been in- 
ferred. (Walec et al. v. Jersey State Electric Co., Inc., N, J, 
Supreme Ct.)... 401,398. 


Unavoidable Accident.—Plaintiff’s cotton was destroyed by fire 
while it was stored in defendant’s warehouse. In view of 
the fact that the origin of the fire was wholly unexplained 
and that it was as feasible as any other theory that the 
fire had been brought into the warehouse concealed in a bale 
of cotton, the evidence raised the issue of unavoidable 
accident. (Mexia Compress Co. v. Speight, Tex. Ct. of Ciy. 
App.). . .] 401,399. 


School District.—Plaintiffs, husband and wife, recovered dam- 
ages for personal injuries sustained when the wife stumbled 
and fell in a rounded depression or hole in the loose blue 
stone gravel covering the playground of a public school 
attended by her granddaughter. On appeal judgment for 
plaintiffs reversed, as the verdict was clearly against the 
weight of the believable, credible evidence. (Farrell et ux. 
v. The Board of Education of the City of New York, N. Y. 
Supreme Ct., App. Div.). . . | 401,408. 


Power Company’s Liability —Plaintiffs brought an action to 
recover for the loss of their dwelling house destroyed by 
fire. The fire was claimed to have started from a dead tree 
that the transmission line of defendant set on fire. Plaintiffs 
were not guilty of contributory negligence, as a matter of 
law, in failing to remove the tree, as the evidence showed 
that they requested that the current be shut off which 
defendant power company failed to do. (Porter et al. v. 
Iowa Electric Co., lowa Supreme Ct.)...{ 401, 


Horse Found Dead in Slush Pit.—Plaintiff’s horse had come in 
contact with a guy wire used by defendant in the main- 
tenance of its oil derrick and was found dead with its head 
lying in a slush pit constructed near the derrick. The court 
affirmed a judgment for plaintiff on the ground that there 
was competent evidence to sustain the finding that the 
cause of the horse’s death was the negligent maintenance 
of the guy wire in a loose and saggy condition. (Malernee 
Oil Company v. Kerns, Okla. Supreme Ct.).. .{ 401,412. 


Injury Caused by Falling Window.—In a suit brought by plain- 
tiff to recover for injuries caused by the falling of a window 
at the factory where she was employed, the jury found the 
owner of the premises liable under rules propounded by an 
administrative body. This judgment was reversed, the 
court holding that since the Labor Law specifically made 
it the duty of the operator of the factory to keep the premises 
in a proper state of repair, the administrative board was 
without authority to impose such liability upon the owner 
of the premises. (Gerber v. Seaich Realty Company et al., 
N. Y. Supreme Ct., App. Div.). . . 401,413. 


Minor Struck in Leg by Bullet.—In a suit brought to recover 
for injuries sustained when the corporate defendant's station 
agent negligently shot the minor plaintiff in the leg, it was 
held error to strike from the pleadings allegations regarding 
said defendant’s knowledge of its station agent’s nervous- 
ness. (Whitlow v. Southern Railway Company et al., N. c 
Supreme Ct.)... 401,414. 


* LIFE x 


Conversion of Insurance.—Insurance company held justified 
upon failure of insured to pay premium in paying off loan 
that had been made by the insured and in applying the 
remaining cash value of the policy to the purchase o! ex- 
tended, paid-up insurance. (Cufin v. Penn Mutual Life In- 


surance Company, Kan, City Ct. of App., Mo.).. 501,277. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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No. 75 


WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


RE MENTE EE TIS SR ees SANA ST: 


Overdue Installments Accepted.—Payment by the insured and 
acceptance by the insurer of installment payments after 
their due date without treating the insured as suspended 
prevented the insurer’s denial of liability after the death of 
the insured, although said late payments were made at a 
time when the insured was not in good health as required 
by the policy. (Woodmen of the World Life Insurance Com- 
pany v. Garner, Ark, Supreme Ct.)...{ 501,273. 


Lapse and Reinstatement of Membership Certificate.— Plaintiff 
sought to recover for the death of her husband under a mem- 
bership certificate issued by defendant. Defendant alleged a 
lapse and reinstatement of the certificate and the death of 
assured before the benefits of the certificate became fully 
payable. Plaintiff's pleas of waiver of and estoppel to 
assert lapse were held defective upon demurrer, (Hanson 
v, Fidelity Mutual Benefit Corporation of Delaware, Del. 
Superior Ct.).. .§ 501,258. 


Overdue Premiums—Double Indemnity.—Allegations by plain- 
tiff showing that defendant insurer had not required the 
insured to pay premiums strictly in accord with terms of 
policy plus evidence of defendant that plaintiff met his death 
while acting in violation of by-laws of defendant association 
should have been submitted to a jury. (Gibson v. Woodmen 
of the World Life Insurance Society, N. C. Supreme Ct.)... 
q 501,270. 


Insurance on Life of Partner.—Policy of insurance taken out 
by partnership on life of partner held to have been intended 
for benefit of creditors of partnership and to remain part- 
nership property after dissolution thereof, so that partner 
who continued the business was entitled to proceeds. 
(Gerstel, Trustee v. Arens, Adm’r et al., Fla. Supreme Ct.) 
.. 501,272. 


Release Fraudulently Obtained.—Actions of insurance repre- 
sentatives in inducing the wife of the deceased insured to 
accept a lesser amount than the face value of the policy 
found to have been fraudulent. Said wife was held entitled 
to recover the balance of the face value of the policy from 
the insurer. (Mutual Benefit Health and Accident Ass’n v. 
Arrington, Ark. Supreme Ct.).. . 501,275. 


Health Insurance Policy.—Insured held entitled to continued 
disability payments under policy of health insurance where 
the evidence was sufficient to warrant the jury’s finding that 
due proof had been made; evidence given by medical doc- 
tors who were allowed to express their opinions that the 
insured was totally disabled was properly admitted. 
(Stearns v. Prudential Insurance Co. of America, Springfield 
Ct. of App., Mo.). . .] 501,269. 


Previous Adjudication of Total and Permanent Disability —A 
finding in favor of total and permanent disability and judg- 
ment thereon is a final adjudication until the insurer meets 
the burden of showing a change in the physical condition 
of the insured and overcomes the presumption of total and 
permanent disability as previously determined. Litigation 
arose in Illinois. (Countee v. The United States of America, 
U.S.C. C. A., 7th C.).. 1 501,265. 


Sufficiency of Proof of Disability—Proof of total and per- 
manent disability held to be sufficient regardless of answer 
made therein by attending physician that he did not believe 
that the insured was totally and permanently disabled, the 
imsurer not questioning the fact of such disability. (The 


American National Insurance Company v. Lane, Ark, Supreme 
Ct... 501,274, 


Concealment of Fact of Pregnancy.—Where an insured willingly 
and knowingly stated in her application that she was not 
Pregnant when in fact she was pregnant, court’s instruction 
that to preclude recovery the jury must find that such con- 
cealment was with the intent to defraud the insurance com- 


any was error. (National Life & Accident Ins. Co. v. 
ischel, Ga. Ct. of App.). . . 501,279. 


False Answers in Application—Where defendant contended 
that untrue answers made to material questions in the ap- 
plication for insurance voided the policy, the court held 
that defendant failed to sustain its burden of proof as to 
this contention and therefore plaintiff, as beneficiary under 
the policy, was entitled to recover upon establishing a prima 
facie case of proof of the issuance of the policy and the 
death of the insured while the policy was in effect. (John 
Hancock Mutual Life Insurance Company v. Ramey, Ark. 
Supreme Ct.).. .§ 501,261. 


Fraudulent Misrepresentation—Where plaintiff claimed that 
insured had made a full disclosure of the allegedly misrep- 
resented matter to defendant’s agent who filled in her ap- 
plication, it was held that the issue as to whether insured 
had been guilty of fraudulent misrepresentation was prop- 
erly left to the resolution of the jury. (Templeton v. Standard 
Life Insurance Company, Kan. City Ct. of App., Mo.). 
q 501,267. 


Declaratory Judgment.—Where plaintiff sought a declaratory 
judgment determining its liability under three insurance 
policies, the court entered an injunction restraining a bene- 
ficiary from prosecuting a suit on the policies in another 
court, holding that it had jurisdiction in the matter and 
that all of the elements necessary for a declaratory judg- 
ment were present. (The Northwestern Mutual Life Insur- 
ance Company v. Errett et al., U. S. Dist. Ct., E. D., N. Y.) 
.. .§ 501,262. 


Illegitimate Child of Veteran.—An illegitimate child of a world 
war veteran who was not acknowledged by his father in 
writing has no right to recover the proceeds of a policy 
which was revived by the World War Veterans’ Act. 
(Jacobs v. United States of America, U. S. C. C. A., 5th C.) 
.. .§ 501,271. 


Mental Disability of Veteran.—Mother of veteran who died in 
December, 1933, held entitled to recover death benefits under 
policy which had lapsed in January, 1933, on ground that 
the insured was so mentally deranged in January, 1933, as 
to be totally and permanently disabled within meaning of 
policy. (United States of America v. Witbeck, U. S. Ct. of 
App., D. C.). . .] 501,276. 


Admission of Lay Testimony Regarding Health of Insured.— 
Where medical testimony to the effect that insured had 
tuberculosis at the time of the issuance of a life insurance 
policy was based upon a history of her case as related by 
said insured, lay testimony regarding her apparent healthy 
condition was held admissible. (The Western and Southern 
Life Insurance Company v. Danciu et al., Ind. Supreme Ct.) 
.. 501,259. 


Cause of Death.—Where plaintiff brought an action on an acci- 
dent insurance policy a judgment entered for defendant 
insurer was affirmed, the court holding that the evidence 
warranted a finding that the insured did not die as the 
result of an accident, but did die from pneumonia which was 
not of traumatic origin. (McCoy v. Pacific Mutual Life In- 
surance Company, Ark. Supreme Ct.). . . 501,260. 


Proof of Death.—Although the death certificate is by statute 
a method of proving death, it is not exclusive and one know- 
ing of the fact of death may testify thereto for the purpose 
of proving the same, (Alexander v. Metropolitan Life Ins. 
Co., N. J. Supreme Ct.). . . J 501,264. 


Destruction of Rider on Insurance Policy.—After analyzing all 
of the evidence, the appeal court, in affirming the judgment 
of the trial court, was of the opinion that the rider naming 
one Smith as beneficiary on the policy was not destroyed by 
a collector of the insurance company upon surrender of 
the policy by said Smith. (Smith v. Metropolitan Life In- 
surance Co. et al., La. Ct. of App.).. .{ 501,268. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Failure to File Suit Within Limited Time.—Plaintiff’s failure as 
beneficiary to file suit within the time limited by the policy 
precluded his recovery thereunder, his infancy being in- 
sufficient to toll the running of the period. (Reiter v. The 
Aetna Life Insurance Company, U. S. Dist, Ct., D. of N. J.) 
.. .§| 501,266. 


*% AUTOMOBILE 


Bus Charged with Electricity—A carrier was held responsible 
for burns and injuries to eyes and nervous system sustained 
by plaintiff when he came in contact with a bus which had 
knocked down an electric pole, causing the pole and heavily 
charged wires to fall upon the bus. (Missouri Pacific Trans- 
portation Company v. Priest, Ark. Supreme Ct.). . . 702,831. 


Carrier’s Liability for Opposing Traffic Collision —Whether, as 
defendants claimed, the bus swerved to the ditch on the 
opposite side of the road to avoid hitting the car which had 
suddenly stopped in front of it, or whether, as plaintiffs 
alleged, the bus so swerved in an attempt to pass the preced- 
ing car, a question of liability for the ensuing collision with 
the car in which plaintiffs’ decedents were riding was pre- 
sented for the jury. (Missouri Pacific Transportation Com- 
pany v. Parker, Adm’r, Ark. Supreme Ct.). . .] 702,832. 


Collision Between Bus and Automobile.—Those responsible for 
the operation of the bus which struck an automobile which 
approached from the opposite direction were held liable to 
plaintiff, an occupant of the automobile, for personal injuries 
sustained in the collision, and to her husband for the loss of 
her services and those of an injured minor son. (South- 
eastern Greyhound Lines et al. v. Bertha Clements; Same v. 
R. B. Clements, Tenn. Ct. of App.). .. 702,833. 


Humanitarian Doctrine.—Where the evidence relied upon by 
plaintiff to establish a submissible case under the humanitarian 
doctrine was largely guesswork and conjecture, and the 
trial judge submitted the case to the jury under this doctrine, 
the court on appeal held that reversible error was committed 
and granted defendant a new trial. (Swain v. Anders et al., 
Springfield Ct. of App., Mo.)...{ 702,829. 


Contributory Negligence.—Where plaintiff proceeded to make a 
left hand turn north onto a through highway after observing 
defendant’s truck approaching about 350 feet away, the 
court held that the question of whether she was justified in 
assuming that she could safely cross was properly submitted 
to the jury. (Gruskin v. Stitt, Pa. Supreme Ct.). . .] 702,830. 


Collision on Curve.—Plaintiff recovered for the damage to his 
car in a suit against the twenty-two year old driver of an 
automobile which came around a sharp curve at a high rate 
of speed and collided with his car which had been brought 
to a stop on the extreme right side of the road. The driver’s 
father, who owned the offending vehicle, was also held re- 
sponsible under the family purpose doctrine. (Denson et al. 
v. Turner, Jr., Tenn. Ct. of App.). . .] 702,834. 


Master and Servant Relationship.—Where defendant Smith, 
under a deaier’s agreement, purchased and sold products of 
defendant company in a filling station rented from said com- 
pany, it was held that a master and servant relationship had 
not been established and the company could not be held for 
the negligent operation of an automobile by Smith. (Arkansas 
Fuel Oil Company v. Scaletta, Ark. Supreme Ct.). . .f 702,835. 


Construction of Insurance Policy.—Plaintiffs were denied re- 
covery beyond $10,000 against defendant insurer, the court 
construing the policy to limit insurer’s liability to that ex- 
tent except as to specifically designated vehicles of which 
the offending vehicle in the instant case was not one. 
(Cutter et al. v. American Lumbermens Mutual Casualty Com- 
pany of Illinois, U. S. Dist. Ct., E. D,. of N. Y.)...9 702,861. 


Declaratory Relief.—In an action brought by plaintiff insurer 
in Massachusetts, wherein plaintiff sought a declaratory 
judgment as to its liability under an insurance policy, the 
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District Court held that no actual controversy, within the 
meaning of the Declaratory Judgment Act, existed and dis- 
missed plaintiff’s complaint. On appeal it was held that 
the court erred for thé reason that the phrase “rights or 
other legal relations” as used in the Act is broad enough 
to authorize a declaration of non-liability, (Maryland 
Casualty Company v. United Corporation of Massachusetts et 
d., U.S. C. CA, ist C.).. . 700856. 


Cooperation Clause Violated—The cooperation clause of a 
policy was held to have been violated where the insured 
concealed material facts from defendant insurer, which 
facts were first revealed to defendant while the insured was 
testifying at the trial, and permitted the insurer to believe 
that he had a complete defense as stated in his verified 
answer. (Wright v. Farmers Automobile Inter-Insurance Ex- 
change et al., Cal. Dist. Ct. of App.). . . | 702,837. 


Suspension of Insurance While Towing a Trailer.—Plaintiff 
sustained injuries as the result of an accident involving a 
vehicle with a trailer attached which was parked at the 
side of a road. The court denied a recovery against the 
insurer of the vehicle for the reason that the insurance 
policy excluded coverage when the vehicle was being used 
to tow a trailer. The litigation arose in Texas. (Maryland 
Casualty Company v. Cross, U. S. C. C. A., 5th C.)... 
{ 702,843. 


Insurer’s Liability —Plaintiff was denied recovery against an 
insurance company which insured the truck in which he was 
injured, since he was an employee of the county to which 
the policy had been issued and hence excluded from par- 
ticipation in benefits thereunder, (Utilities Insurance Com- 
pany v. Montgomery, Tex. Supreme Ct.).. . J 702,844. 


Refusal to Admit Ordinance in Evidence.—An order granting 
a new trial for refusal to admit in evidence an ordinance 
controlling traffic at the intersection where the collision 
occurred was upheld on appeal. (Blue and Gray Cab Com- 
pany v. Lowe et vir., Fla. Supreme Ct.). . . | 702,838. 


Right of Way at Intersection.—Plaintiff’s car was struck from 
the left while crossing an intersection. The judgment en- 
tered in favor of defendant was reversed, the court holding 
it error to instruct the jury that defendant, approaching the 
intersection on the left, was required to give plaintiff “ample 
room” to cross the intersection whereas the statute required 
that he yield the entire portion to the right of the center 
of the roadway. (Warren v. Hynes, Wash. Supreme Ct.) 
.. | 702,848. 


Grade Crossing Collision—A judgment for injuries and prop- 
erty damage sustained by plaintiff when defendants’ train 
ran into his automobile at a grade crossing was affirmed, 
the court holding that there was sufficient evidence to sup- 
port the jury’s finding of negligence and that contributory 
negligence on the part of plaintiff did not bar his recovery. 
(Powell, Jr., et al., Receivers v. Proctor, Fla. Supreme Ct.) 
.. .§ 702,842. 


Taxicab Colliding with Motorcycle.—Defendant was held re- 
sponsible for plaintiff’s injuries sustained when one of his 
cabs collided with plaintiff's motorcycle. Defendant con- 
tended that at the time of the accident, the driver of said 
cab was not acting within the scope of his employment, 
but the jury, upon proper instruction, returned a verdict 
for plaintiff. (Broaddus v. Long, Tex. Supreme Ct.)... 
q 702,845. 


Bus Doors Closed upon Passenger.—A judgment in favor of 
plaintiff was reversed, the court being of the opinion that 
an abscess to a lung and the injuries allegedly sustained by 
her could not have been caused by the closing of the bus 
doors upon her. (Morehead v. The Shreveport Railways 
Company, La. Ct. of App.).. .{ 702,839. 


Pedestrian Thrown Under Wheel of Bus.—A judgment against 
a bus company and the driver of its bus was reversed be- 
cause the court failed to instruct that, if plaintiff was thrown 
near said bus after the taxicab hit her and the driver of 
the bus did all he could to avoid hitting her, there could 
be no liability. (Duffield v. New York City Omnibus Cor- 
poration et al., N. Y. Supreme Ct.). . .] 702,858. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Pedestrian Injured Crossing Street.—Plaintiff was injured 
when, as she was crossing the street, defendant’s automobile 
made a wide turn from an intersecting street and struck her. 
The trial court’s judgment in favor of defendant was re- 
versed for errors in granting three prayers of defendant. 
(Wintrobe v. Hart, Md, Ct. of App.). . .] 702,862 


utomobile Sideswiped by Truck.—After plaintiff's automobile 
had been sideswiped by a milk truck approaching from the 
opposite direction in the center of the road, defendant’s 
milk truck was observed about a mile away from the scene 
of the accident, where upon examination it was found to 
have blood and flesh on its side. Defendant was held liable 
for plaintiff’s injuries and property damage. (Lunn v. Ealy, 
Tenn. Ct. of App.). .. 702,841. 


ong Skid Across Road.—Plaintiff was severely injured when 
he was struck by defendant’s automobile which skidded 
across the road and completely off the wrong side of the 
road to where plaintiff was standing. Defendant was held 
responsible, the court properly deciding from all of the 
evidence submitted that he was negligent. The doctrine of 
res ipsa loquitur was also held applicable. Litigation arose 
in California. (Andruss v. Nieto, U. S. C. C. A., 9th C.) 
.. .§f 702,860 


urning Across Road to Enter Gas Station.—Plaintiff alleged 
that, as he turned diagonally across the road to enter a 
gas station, his automobile was struck by defendant’s car 
which was approaching from the opposite direction; defend- 
ant’s evidence indicated that plaintiff made a sharp turn 
without any warning in front of her car. A verdict for 
plaintiff was held to be against the ve of the evidence. 
(Joseph v. Craig, R. I. Supreme Ct.). . .] 702,846 


onvenience of Witnesses—In a suit brought by plaintiff to 
recover for personal injuries sustained in an automobile 
collision, it was held error to deny defendant a change of 
venue to subserve the convenience of witnesses. (Schwartz 


v. Haight, N. Y. Supreme Ct., App. Div.). . . | 702,840. 


ruck Striking Barricade.—Plaintiff, a watchman at an incom- 
pleted bridge, was injured when a truck, failing to clear 
a barricade, struck said barricade, causing it to strike him. 
Since plaintiff had sustained a brain i injury and was unable 
to remember the accident it was held that a presumption 
of ordinary care was properly indulged in in his favor. 
(Scott v. Sheedy et al., Calif. Dist. Ct. of App.) . . .[ 702,849. 


iability of County for Defect in Highway.—Plaintiff recovered 
a judgment for damages for personal injuries sustained 
when, because of a defect in the highway, he was thrown 
from the truck in which he was traveling, the court holding 
that the defect constituted a dangerous condition which the 
county o's to continue without giving proper warn- 
ing. ritch v. King County, Wash. Supreme Ct.).. 
{ 702, asi. 


oughing into Bridge Railing—Defendant ploughed into a 
bridge railing at high speed, having stepped on the ac- 
celerator when he first noticed the railing from a distance 
of about twelve feet. He was held guilty of gross negli- 
gence and responsible to his guest for personal injuries 
sustained. (Thombesn v. Edler, Neb. Supreme Ct.)... 
{ 702,847. 


Wilful Misconduct——When appellant came within 250 feet of 


a bus, he slackened speed; when he came within 80 feet of 
the bus, he applied his brakes; and when he reached a point 
of about 40 feet behind said bus, his car skidded into the 
center of the road and struck a car approaching from the 
opposite direction. Under the circumstances, the court held 
there was insufficient evidence to support a finding of wilful 
misconduct and reversed a judgment in favor of an injured 
guest. (Spencer v. Scott et gl., Calif. Ct. of App.)... 
7 702,850. 


Wilful and Wanton Misconduct.—A statute cited by defendant 


railroad company wherein the owner of property was not 
liable for injury to a licensee unless such owner was guilty 
of wilful and wanton misconduct was held to have no 
reference to the instant case where the injury to plaintiff, 
a licensee using a private crossing, arose as the result of an 
independent tort committed by the railroad company in the 
operation of its trains. Said statute was held to apply only 
to an owner’s liability to a licensee for failure to keep his 
property in a safe condition. (Atlanta & West Point Rail- 
road Company v. Wise, Ga. Supreme Ct.). . .] 702,853. 


Horse Struck by Automobile—Defendant was not held re- 


sponsible for the death of a horse which jumped from the 
side of the road into the path of his automobile. A motorist 
is not an insurer against injury to domestic animals and, if 
injury occurs which is unavoidable, he is not liable. (Rivers 
v. Pierce, Colo. Supreme Ct.). .. 702,859 


Liability of Owner of Livestock.—Defendants were held re- 


sponsible for personal injuries sustained by plaintiff whose 
automobile struck one of their cows on the highway. Owners 
of cattle cannot maintain same with such want of ordinary 
care of skill as to cause injury to another. (Bartlett v. 
Galeppi Bros. et al., U. S. Dist. Ct., Dist. of Calif.)... 
{ 702,857 


Rights of Codefendants.—Plaintiffs sought to recover damages 


for injuries sustained when the car in which they were 
riding, driven by defendant Detz, collided with a car oper- 
ated by defendant Rossiter. The court held that Rossiter’s 
cross-complaint seeking indemnification from his codefendant 
was improperly interposed since, under the allegations of 
plaintiffs’ complaint, Rossiter would be liable to plaintiffs 
only if his active negligence was established. (Rosenman et 
al. v. Detz et al., N. Y. Supreme Ct., App. Div.).. . 702,852. 


Instructions to Jury.—Instructions wherein the jury were told 


that if they found the defendants liable they would not be 
authorized to return a verdict for different amounts against 
the respective defendants, even if they should find that the 
negligence of one was greater than that of the other, but 
should, in such case, return a verdict in one amount against 
all of them were held to be proper inasmuch as this was an 
action to recover for personal injuries as distinguished from 
an action for trespass to property. (Gazaway et al. v. 
Nicholson et al., Ga. Supreme Ct.). . .[ 702,854 


Service of Process upon Military Men.—Service of summons 


was obtained against defendant, a military man regularly 
stationed elsewhere, while he was temporarily within the 
District of Columbia on duty. His objection thereto was 
overruled, the court finding no authority upon which to base 
the immunity from service of process in civil cases as 
claimed by him. (Carl v. Ferrell; Carl v. Norris, U. S. Ct. 
of App., D. C.).. . | 702,855, 702, 856. 
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